
366 

40 CFR Ch. I (7–1–12 Edition) § 51.390 

Second MPH 
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[57 FR 52987, Nov. 5, 1992, as amended at 58 
FR 59367, Nov. 9, 1993] 

Subpart T—Conformity to State or 
Federal Implementation Plans 
of Transportation Plans, Pro-
grams, and Projects Devel-
oped, Funded or Approved 
Under Title 23 U.S.C. or the 
Federal Transit Laws 

AUTHORITY: 42 U.S.C. 7401–7671q. 

§ 51.390 Implementation plan revision. 
(a) Purpose and applicability. The fed-

eral conformity rules under part 93, 
subpart A, of this chapter, in addition 
to any existing applicable state re-
quirements, establish the conformity 
criteria and procedures necessary to 
meet the requirements of Clean Air Act 
section 176(c) until such time as EPA 
approves the conformity implementa-
tion plan revision required by this sub-
part. A state with an area subject to 
this subpart and part 93, subpart A, of 
this chapter must submit to EPA a re-

vision to its implementation plan 
which contains criteria and procedures 
for DOT, MPOs and other state or local 
agencies to assess the conformity of 
transportation plans, programs, and 
projects, consistent with this subpart 
and part 93, subpart A, of this chapter. 
The federal conformity regulations 
contained in part 93, subpart A, of this 
chapter would continue to apply for 
the portion of the requirements that 
the state did not include in its con-
formity implementation plan and the 
portion, if any, of the state’s con-
formity provisions that is not approved 
by EPA. In addition, any previously ap-
plicable implementation plan con-
formity requirements remain enforce-
able until the state submits a revision 
to its applicable implementation plan 
to specifically remove them and that 
revision is approved by EPA. 

(b) Conformity implementation plan 
content. To satisfy the requirements of 
Clean Air Act section 176(c)(4)(E), the 
implementation plan revision required 
by this section must include the fol-
lowing three requirements of part 93, 
subpart A, of this chapter: §§ 93.105, 
93.122(a)(4)(ii), and 93.125(c). A state 
may elect to include any other provi-
sions of part 93, subpart A. If the provi-
sions of the following sections of part 
93, subpart A, of this chapter are in-
cluded, such provisions must be in-
cluded in verbatim form, except insofar 
as needed to clarify or to give effect to 
a stated intent in the revision to estab-
lish criteria and procedures more strin-
gent than the requirements stated in 
this chapter: §§ 93.101, 93.102, 93.103, 
93.104, 93.106, 93.109, 93.110, 93.111, 93.112, 
93.113, 93.114, 93.115, 93.116, 93.117, 93.118, 
93.119, 93.120, 93.121, 93.126, and 93.127. A 
state’s conformity provisions may con-
tain criteria and procedures more 
stringent than the requirements de-
scribed in this subpart and part 93, sub-
part A, of this chapter only if the 
state’s conformity provisions apply 
equally to non-federal as well as fed-
eral entities. 

(c) Timing and approval. A state must 
submit this revision to EPA by Novem-
ber 25, 1994 or within 12 months of an 
area’s redesignation from attainment 
to nonattainment, if the state has not 
previously submitted such a revision. 

VerDate Mar<15>2010 07:47 Aug 01, 2012 Jkt 226147 PO 00000 Frm 00376 Fmt 8010 Sfmt 8002 Y:\SGML\226147.XXX 226147em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 C
F

R



367 

Environmental Protection Agency § 51.491 

The state must also revise its con-
formity implementation plan within 12 
months of the date of publication of 
any final amendments to §§ 93.105, 
93.122(a)(4)(ii), and 93.125(c), as appro-
priate. Any other portions of part 93, 
subpart A, of this chapter that the 
state has included in its conformity 
implementation plan and EPA has ap-
proved must be revised in the state’s 
implementation plan and submitted to 
EPA within 12 months of the date of 
publication of any final amendments to 
such sections. EPA will provide DOT 
with a 30-day comment period before 
taking action to approve or disapprove 
the submission. In order for EPA to ap-
prove the implementation plan revi-
sion submitted to EPA under this sub-
part, the plan revision must address 
and give full legal effect to the fol-
lowing three requirements of part 93, 
subpart A: §§ 93.105, 93.122(a)(4)(ii), and 
93.125(c). Any other provisions that are 
incorporated into the conformity im-
plementation plan must also be done in 
a manner that gives them full legal ef-
fect. Following EPA approval of the 
state conformity provisions (or a por-
tion thereof) in a revision to the state’s 
conformity implementation plan, con-
formity determinations will be gov-
erned by the approved (or approved 
portion of the) state criteria and proce-
dures as well as any applicable portions 
of the federal conformity rules that are 
not addressed by the approved con-
formity SIP. 

[73 FR 4438, Jan. 24, 2008] 

Subpart U—Economic Incentive 
Programs 

SOURCE: 59 FR 16710, Apr. 7, 1994, unless 
otherwise noted. 

§ 51.490 Applicability. 

(a) The rules in this subpart apply to 
any statutory economic incentive pro-
gram (EIP) submitted to the EPA as an 
implementation plan revision to com-
ply with sections 182(g)(3), 182(g)(5), 
187(d)(3), or 187(g) of the Act. Such pro-
grams may be submitted by any au-
thorized governmental organization, 
including States, local governments, 
and Indian governing bodies. 

(b) The provisions contained in these 
rules, except as explicitly exempted, 
shall also serve as the EPA’s policy 
guidance on discretionary EIP’s sub-
mitted as implementation plan revi-
sions for any purpose other than to 
comply with the statutory require-
ments specified in paragraph (a) of this 
section. 

§ 51.491 Definitions. 
Act means the Clean Air Act as 

amended November 15, 1990. 
Actual emissions means the emissions 

of a pollutant from an affected source 
determined by taking into account ac-
tual emission rates associated with 
normal source operation and actual or 
representative production rates (i.e., 
capacity utilization and hours of oper-
ation). 

Affected source means any stationary, 
area, or mobile source of a criteria pol-
lutant(s) to which an EIP applies. This 
term applies to sources explicitly in-
cluded at the start of a program, as 
well as sources that voluntarily enter 
(i.e., opt into) the program. 

Allowable emissions means the emis-
sions of a pollutant from an affected 
source determined by taking into ac-
count the most stringent of all applica-
ble SIP emissions limits and the level 
of emissions consistent with source 
compliance with all Federal require-
ments related to attainment and main-
tenance of the NAAQS and the produc-
tion rate associated with the maximum 
rated capacity and hours of operation 
(unless the source is subject to feder-
ally enforceable limits which restrict 
the operating rate, or hours of oper-
ation, or both). 

Area sources means stationary and 
nonroad sources that are too small and/ 
or too numerous to be individually in-
cluded in a stationary source emissions 
inventory. 

Attainment area means any area of 
the country designated or redesignated 
by the EPA at 40 CFR part 81 in accord-
ance with section 107(d) as having at-
tained the relevant NAAQS for a given 
criteria pollutant. An area can be an 
attainment area for some pollutants 
and a nonattainment area for other 
pollutants. 

Attainment demonstration means the 
requirement in section 182(b)(1)(A) of 
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